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J   U  D  G  M  E  N  T 

1. The petitioner Sri Kumud Saikia has filed a petition u/s 13 (1) 

(ia),(ib) of Hindu Marriage Act, 1955 against the Opposite 

Party/respondent Smt. Marami Hazarika for dissolution of marriage by a 

decree of Divorce.                 

2.  It is stated in the petition that the petitioner married the 

respondent on 21-01-2002 at Tezpur Ghorpura Chuburi, Mouza- 

Bhairabpad in the district of Sonitpur, Assam. At the time of marriage 

both the petitioner and the respondent were Hindus and their marriage 

was solemnized as per Hindu rites. The parties have one issue namely 

Subham Saikia, a son, aged about five years. The parties have just after 

the marriage, used to live together as husband and wife at Town 

Morikolong, PS Sadar, Mouza- Niz Sadar in the district of Nagaon, 

Assam. The respondent bears a different nature of cruel mind with ill 

honoured behavior. The respondent just after the marriage, persuaded 

the petitioner to live separately from his family members, who were 

reside at Town Morikolong of Nagaon. Due to ill mannered and ill 

tempered behavior of the respondent, she always resorted to visit her 

parent and frequently left the matrimonial home without any reason.  

  The petitioner is a Govt. employee serving at Sectional Assistant, 

PWD (Rural Road Sub- Division), Nagaon at Amsoi Section posted at 

Amsoi, in the district of Nagaon, Assam. The petitioner always 

hankering after family peace and tranquility and do his best to maintain 

the conjugal relationship with the respondent and just to avoid the 

frequent indifference between the husband and wife and as she desired 

to live separately from the family members of the petitioner.  

 It is also stated in the petition that on 19-04-2004 the 

respondent deserted the petitioner, left the rented house and used to 

reside with her mother at Gorpura Chuburi of Sonitpur and despite of 

repeated request has been made to her for maintaining conjugal 

relationship with the petitioner, she refused to come back. The pleader’s 

notice served on the respondent on 25-05-2004, requesting her to come 

back with the child. The respondent filed a maintenance case claiming 

maintenance of Rs. 4000/- for herself and Rs. 3000/- for the child, 
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before the Court of Addl. Chief Judicial Magistrate, Tezpur, Sonitpur 

being MR Case NO. 145/06. In the said case the petitioner came into 

compromise with the respondent , gracing to pay maintenance of Rs. 

2,200/- per month and accordingly, the petitioner regularly paying the 

monthly maintenance to the respondent. As the respondent finally 

decided to live separately from the cohabitation of the petitioner, the 

petitioner requested her to took her all such articles left by her at the 

rented house at Raha, but the respondent did not pay heed to it, 

consequently the petitioner had to bear monthly rent of Rd. 700/- per 

month unnecessarily. Thereby, the respondent deserted the petitioner 

since 19-04-2004 and not come back to her matrimonial home to 

maintain conjugal relationship with the petitioner and thereby, petitioner 

has been deprived from his conjugal life, love and affection towards his 

child. Technically, the marriage has been broken and it is un-conducive 

to live with the respondent and ill honoured and ill temprered behavior 

of the respondent and the cruelty meted out both mental and physical 

towards the petitioner having cause a reasonable apprehension on the 

petitioner’s mind and decided that that it will be harmful and injurious to 

co-habit with the respondent and under such circumstances there is no 

sense in continuing the marriage tie with the respondent.  

 Under such circumstances, the petitioner filed this petition with a 

prayer for passing a decree of dissolution of marriage between the 

parties.         

3. The respondent contested the case by filing written statement. 

By the said written statement the respondent contested and 

controverted all the averments made in the petition, inter-alia stating 

that there is no cause of action of the petitioner. The petitioner filed this 

case by making some false allegation against the respondent which are 

denied. The petition of the petitioner is bad for suppression of material 

facts. The petitioner has suppressed the misdeeds of him and filed the 

present petition for dissolution of marriage on some false and fabricated 

stories. The respondent has neither treated the petitioner with cruelty 

nor deserted him as alleged by the petitioner. The respondent admitting  
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the marriage with the petitioner stated that after the marriage the 

respondent was taken to the petitioner’s house situated at Morikolong, 

Nagaon and they started conjugal life there. At that time the petitioner 

was posted at Nagaon Town. It may be mentioned here that in her 

Morikolong home, the respondent was subjected to physical and mental 

torture by the petitioner and his near relatives for not bringing enough 

dowry. At Morikolong the respondent got pregnant and after six months 

she started staying in her parental house at Tezpur for better care and 

attention and at last she gave birth of their male child on 01-02-2003 at 

Skylark hospital, Tezpur. Thereafter, in the month of March, 2003, she 

was taken back to Morikolong and she stayed there for about three 

months. Thereafter, in the month of June, 2003 the petitioner took one 

rented house at Kachalu Khowa and he took her and their child to the 

said rented house. Both the parties lived together at  Kachalu Khowa 

upto April, 2004. During their stay at Kachalu Khowa the petitioner 

subjected the respondent with continuous physical and mental cruelty. 

On 19th April, 2004, the respondent was compelled to come to Tezpur 

and take shelter in her parental house due to the cruelty meted to her 

by the petitioner. During her stay at Tezpur the petitioner used to visit 

the respondent and stay with her occasionally. Meanwhile, the petitioner 

was transferred to Amsoi. After transfer of the petitioner, the 

respondent requested the petitioner to take her to Amsoi so that they 

could live together at Amsoi. However, the petitioner did not yield to the 

request of the respondent on the pretext that there is water and 

housing problem at Amsoi. While at Tezpur, the mother of the 

respondent expired on 15-12-2004, the petitioner used to come to 

Tezpur and stay occasionally after expired of his mother-in-law. The 

petitioner never took rented house at Raha at a monthly rent of Rs. 

700/- . In fact while posted at Amsoi the petitioner stayed at Raha in a 

Government quarter and never tried to take the respondent there 

inspite of her frequent requests. The fact of the matter is that the 

petitioner had extra marital relationship with one lady named Smt. Dipali 

Baishya, D/O Khagen Baishya of village Bebejia, Ghahi Rangasila and 

surreptiously they performed marriage in the year 2009 inpsite of the 
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fact that the petitioner is legally married with the respondent. One male 

child was born in the year 2010 out of the said relationship of the 

petitioner with said Dipali Baishya and they are still living together in 

Town Morikolong, Nagaon. The respondent never deserted the 

petitioner as alleged by the petitioner in the petition. Rather the 

petitioner abandoned the respondent so that he can live together with 

aforesaid Dipali Baishya and their illegitimate male child. The 

respondent always desire to stay honorably with the petitioner but the 

petitioner is avoiding his duty towards the respondent and his son 

Subham (Sankalpa). Hence, the respondent praying for dismissing the 

petition of the petitioner.            

4. On the basis of the pleadings of the parties and hearing, my 

learned predecessor framed the following issues:     

1.  Whether the respondent, after solemnization of 

the marriage, treated the petitioner with cruelty?    

2.  Whether the respondent deserted the petitioner 

on or about 19-04-2004, without reasonable excuse?  

3. Whether the petitioner has remarried during the 

subsistence of his first marriage with the respondent? 

4.   To what relief (s), the parties are entitled?   

    

5. In order to prove the petitioner’s case, the petitioner examined 

two witnesses including himself. 

6. To buttress the defence, the opposite party/respondent has also 

examined three numbers of witnesses including herself.   

 Both the parties cited some documents in support of their 

respective cases.  

7. I have also heard argument put forward by the learned counsels 

of both the parties.  

8. The petitioner has filed the instant case for decree of divorce 

and dissolution of marriage u/s 13(ia) (ib) of the Hindu Marriage Act.    

Under section 13(ia) and (ib) define as –  

(ia) has, after the solemnization of the marriage, treated the 

petitioner with cruelty; or  
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 (ib) had deserted the petitioner for a continuous period of not 

less than two years immediately preceding the presentation of the 

petition.        

Issue Nos. 1 and 2. 

9. Since the reasons for both the issues are related to each other, 

so for the sake of convenience, both the issues are taken up together.    

 In this case PW1/petitioner alleged that after solemnization of 

marriage with the respondent on 21-01-2002 respondent was taken to 

petitioner’s house at Town Morikolong, Nagaon, Assam but the 

respondent bears a different nature of cruel mind with ill honoured 

behavior. The respondent just after the marriage, persuaded the 

petitioner to live separately from his family members, who were reside 

at Town Morikolong of Nagaon. Due to ill mannered and ill tempered 

behavior of the respondent, she always resorted to visit her parent and 

frequently left the matrimonial home without any reason. On the other 

hand, the petitioner is a Govt. employee serving at Sectional Assistant, 

PWD (Rural Road Sub- Division), Nagaon at Amsoi Section posted at 

Amsoi, in the district of Nagaon, Assam. The petitioner always 

hankering after family peace and tranquility and do his best to maintain 

the conjugal relationship with the respondent and just to avoid the 

frequent indifference between the husband and wife and as she desired 

to live separately from the family members of the petitioner.  On 19-04-

2004 the respondent deserted the petitioner, left the rented house and 

used to reside with her mother at Gorpura Chuburi of Sonitpur and 

despite of repeated request has been made to her for maintaining 

conjugal relationship with the petitioner, she refused to come back. But 

the respondent filed a maintenance case claiming maintenance of Rs. 

4000/- for herself and Rs. 3000/- for the child, before the Court of Addl. 

Chief Judicial Magistrate, Tezpur, Sonitpur being MR Case NO. 145/06. 

In the said case the petitioner came into compromise with the 

respondent , gracing to pay maintenance of Rs. 2,200/- per month and 

accordingly, the petitioner regularly paying the monthly maintenance to 

the respondent. The respondent deserted the petitioner since 19-04-

2004 and not come back to her matrimonial home maintaining conjugal 

relationship with the petitioner and thereby, petitioner has been 

deprived from his conjugal life. 
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  In cross-examination he admitted that he lead a conjugal life till 

the birth of the male child i.e. till 01-02-2003. He came to the house of 

mother-in-law at Tezpur to bring his wife and son in many times after 

three months. As his wife does not like to reside with him at his parental 

house so they are decided to reside at a rented house at Kachalu 

Khowa. In the month of April, 2004 he was transferred to Amsoi and 

has decided to stay at official quarter. He has filed a divorce case 

against the respondent. Though he has mentioned in para 10 of his 

evidence-on-affidavit that he has exhibited some documents but in fact 

he did not exhibit the original of said documents in the court even he 

has not issued any notice to produce the original.  

10. PW 2 no doubt in the evidence-on-affidavit supported the 

evidence of PW 1 but in cross-examination, he admitted that the 

petitioner is his brother-in-law, according to him, since the year 2004 

the parties ceased the relation of husband and wife. Their child is lived 

with the respondent.  

11. On the contrary, the respondent Smt. Marami Hazarika admitted 

that her marriage with the petitioner was consummated on 21-01-2002 

according to Hindu rites and rituals, as a result of their wedlock, a male 

child was also born namely Subham Saikia. After the marriage they lived 

at their marital house at Nagaon. The petitioner in his petition in para 6   

intentionally suppressed that after he has been transferred to Amsoi as 

a Sectional Officer, he has taken a rented house at Roha.   The 

respondent further stated that the version of petitioner that on his 

transferred to Amsoi he arranged an official quarter at Roha but in fact 

the petitioner did not took her there. But real fact is that at the time of 

marriage with the petitioner they lived in his house at MoriKolong and 

petitioner attended office after keeping her at parental house of the 

petitioner at Morikolong. In absence of the petitioner, the family 

members of the petitioner objected about dowry materials in several 

times, as a result, she has been tortured mentally. She conceived while 

she was residing at petitioner’s house at Morikolong. As the family 

members tortured her, so she had to leave her matrimonial house and 

resided at her parental house at Tezpur till birth of her son. After about 
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one month of the birth of her son, the petitioner took her to his parental 

house at Morikolong where they reside there for three months. Then, 

the petitioner took her at a rented house situated at Kachalu Khowa 

after three months where they resided there till April, 2004. After the 

birth of her son she came to know that the petitioner has an extra 

marital relation with one woman. While she resides with the petitioner in 

the rented house of Kachalu Khowa she has been mentally and 

physically tortured even by assaulting her. While such torture caused by 

petitioner becomes raise day by day she compelled to think that it is not 

possible to lead a peaceful life with the petitioner. At last her husband 

compelled her to leave her matrimonial house on 19-04-2004. It is also 

stated that while her husband transferred to Amsoi the petitioner did 

not took her and her son to Amsoi rather they were kept at a rented 

house at Kachalu Khowa. On 19-04-2004 her husband came to their 

rented house from Amsoi. But as the petitioner felt difficult to live alone 

in the rented house so the respondent was driven out to Tezpur. In fact, 

her husband compelled her to leave the matrimonial house. Therefore, 

it is not the cruelty caused to the petitioner by her rather, petitioner 

caused cruelty and desertion to her. She stated that till 2007 though 

petitioner/her husband came to their parental house at Tezpur but he 

never tried to bring her back any moment. .  

 In cross-examination, she admitted that she conceived in the 

year 2002 in the month of May. Her father-in-law died before their 

marriage. At the time of marriage, her mother-in-law and the two 

younger brother of her husband were resides. Her husband got the 

service in PWD Department on compensatory ground after the death of 

his father. Though she has been exposed to long cross-examination but 

the evidence as to the petitioner had not paid any attention to the 

desire of wife to have separate matrimonial house and the allegation of 

extra marital relation with one Dipali Baishya has remained 

unchallenged.  

12.  Now the question comes, whether the conduct and behaviour 

shown to petitioner by the respondent in the instant case can be stated 

to be "Cruelty" are sufficient for awarding a decree of divorce.  
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13.  The expression 'cruelty' has an inseparable nexus with human 

conduct. It is always dependent upon the social strata or the milieu to 

which the parties belong, their ways of life, relationship, temperaments 

and emotions that have been conditioned by their social status. In 

Sirajmohamedkhan Janmohamadkhan Vs. Hafijunnisa 

Yasinkhan and another, (1981)4 SCC 256 a two-Judge Bench 

approved the concept of legal cruelty as expounded in Sm. Pancho v. 

Ram Prasad (AIR 1956 Allahabad 41) wherein it was stated thus-  

"Conception of legal cruelty undergoes changes 

according to the changes and advancement of social 

concept and standards of living. With the advancement 

of our social conceptions, this feature has obtained 

legislative recognition that a second marriage is a 

sufficient ground for separate residence and separate 

maintenance. Moreover, to establish legal cruelty, it is 

not necessary that physical violence should used. 

Continuous ill-treatment, cessation of marital 

intercourse, studied neglect, indifference on the part of 

the husband, and an  assertion on the part of the 

husband that the wife is unchaste are all factors which 

may undermine the health of a wife."  

14.  In Shobha Rani V. Madhukar Reddi (1988 (1) SCC 105) 

while dealing with cruelty under Section 13(1) (ia) of the Hindu Marriage 

Act, the Hon'ble Supreme Court observed that the said provision does 

not define 'Cruelty' and the same could not be defined. The 'cruelty' 

may be mental or physical, intentional or unintentional. If it is physical, 

the court will have no problem to determine it. It is a question of fact 

and degree. If it is mental, the problem presents difficulty. Thereafter, 

the Hon'ble Supreme Court proceeded to state as follows:-  

  "First, the enquiry must begin as to the nature of 

the cruel treatment. Second, the impact of such 

treatment on the mind of the spouse. Whether it 

caused reasonable apprehension that it would be 
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harmful or injurious to live with the other. Ultimately, it 

is a matter of inference to be drawn by taking into 

account the nature of the conduct and its effect on the 

complaining spouse. There may, however, be cases 

where the conduct complained of itself is bad enough 

and per se unlawful or illegal. Then the impact or the 

injurious effect on the other spouse need not be 

enquired into or considered. In such cases, the cruelty 

will be established if the conduct itself is proved or 

admitted."  

15.   In another case AIR 1994 SC 710 (V. Bhagat V. D. Bhagat) 

it was held that what constitutes mental cruelty as contemplated in 

Section 13 (1) (ia) can broadly be defined as that conduct which inflicts 

upon the other party such mental pain and suffering as would make it 

not possible for that party to live with the other. To put a differently, 

the mental cruelty must be of such a nature that the parties cannot 

reasonably be expected to live together. The situation must be such that 

the wronged party cannot reasonably be asked to put up with such 

conduct and continue to live with the other party. It was further 

observed , while arriving at such conclusion, that regard must be had to 

the social status, educational level of the parties, the society they move 

in, the possibility or otherwise of the parties ever living together in case 

they are already living apart and all other relevant facts and 

circumstances. What is cruelty in one case may not amount to cruelty in 

another case and it has to be determined in each case keeping in view 

the facts and circumstance of that case.  

16.   In Praveen Mehta V. Inderjit Mehta (AIR 2002 SC 2582) 

it has been held that mental cruelty is a state of mind and feeling with 

one of the spouses due to behaviour or behavioural pattern by the 

other. Mental cruelty cannot be established by direct evidence and it is 

necessarily a matter of inference to be drawn from the facts and 

circumstances of the case. A feeling or anguish, disappointment, and 

frustration in one spouse caused by the conduct of the other can only 
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be appreciated on assessing the attending facts and circumstances in 

which the two partners of matrimonial life have been living. The facts 

and circumstances are to be assessed emerging from the evidence on 

record and thereafter, a fair inference has to be drawn whether the 

petitioner in the divorce petition has been subjected to mental cruelty 

due to the conduct of the other.  

17.   In case of Samar Ghosh V. Jaya Ghosh (2007(4) SCC 

511) the Hon'ble Supreme Court observed that the concept of cruelty 

differs from person to person depending upon his upbringing, level of 

sensitivity, educational, family and cultural background, financial 

position, social status, customs, traditions, religious belief, human 

values and their value system. Apart from this, the concept of mental 

cruelty cannot remain static; it is bound to change with the passage of 

time, impact of modern culture through print and electronic media and 

value system etc. What may be mental cruelty now may not remain 

mental cruelty after passage of time or vice versa. There can never be 

any straitjacket formula or fixed parameters for determining mental 

cruelty in matrimonial matters. The prudent and appropriate way to 

adjudicate the case would be to evaluate it on peculiar facts and 

circumstances. 

18. On the other hand the petitioner has also filed this case against 

the respondent u/s 13 (1) (ib) of Hindu Marriage Act, apart from section 

(ia) of the Hindu Marriage Act. It is the case where husband is required 

to establish the ingredients of desertion as contemplated in explanation 

Clause to section 13, sub-section of the Act which reads thus : 

   “In this sub section the expression “desertion” means the 

desertion of the petitioner by the other party to the marriage without 

reasonable cause and without consent against the wish of such party, 

and including the willful neglect of the petitioner by the other party to 

the marriage, and its grammatical variation and cognate expression 

shall be construed accordingly.” 

 The question as to precisely constitute desertion come out for 

consideration before the Supreme Court in an appeal from Bombay in 
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Bipin Chandra Vs. Aravabati, AIR 1957 SC 176. The Hon’ble Apex 

Court while considering the provisions of section 3 of Bombay Hindu 

Divorce Act, on an elaborate consideration of several English decision in 

which the question of ingredients of “desertion” were considered and 

cited summary of law in Halsbury’s Laws of England (3rd Edn) Vol. 12 

with approval. 

 “In its essence, the desertion means the intentional permanent 

for shaking and abandonment of one of spouse by the other without the 

other’s consent and without reasonable cause. It is total repudiation of 

the obligation of the marriage. In view of the large variety of 

circumstances and of modes of life involved, the court has discourage 

attempt at defining desertion, there being no general principle 

applicable to all cases.”  

 The position was thus explained by Hon’ble Apex Court – 

 “If a spouse abandoned the other spouse in a state of temporary 

passion, for example anger or disgust, without intending permanently to 

cease cohabitation it will not amount to desertion. For the offence of 

desertion so far as the deserting spouse is concerned, two essential 

condition must be there :- (1) the factum of separation; and (2) the 

intention to bring cohabitation permanently to an end (animus 

deserendi). Similarly, two elements are essential so far as the deserted 

spouse is concerned – (1) the absence of consent; and (2) the absence 

of conduct giving reasonable cause to the spouse leaving the 

matrimonial home to form the necessary intention aforesaid.  

 The same view was reiterated by the Hon’ble Apex Court in 

Lachman Utam Chand Kirpalini Vs. Meena @ Mota, AIR 1964 

Supreme Court 40.-   

 “Desertion is a matter of inference to be drawn from the facts 

and circumstances of its case. The interference may be drawn from 

certain facts which may not in another case be capable of leading to the 

same inference that is to say the acts had to be viewed as to the parties 

which is revealed by those acts or by conduct and expression of 

intention both anterior and subsequent to the actual act of separation. 

If in fact, there has been a separation, the essential question always is 



13 
 

 
Title Suit (D) Case N0. 15 of 2012. 
 

whether the act could be attributed to an animus deserendi. The 

offence of desertion commences when the act of separation and the 

animus deserendi co-exist. But it is not necessary that they should 

commence at the same time. The de facto separation may be 

commenced without necessary animus or it may be that the separation 

and the animus deserendi coincide in point of time”.  

19. Coming to the present case, concededly, the parties together 

lived as husband and wife initially from the date of marriage i.e. 21-01-

2002 to 19-04-2004. Even during that period the respondent has been 

in the house of her parents just before the birth of her child and after 

three months from the date of birth of her child she was taken by the 

petitioner. The petitioner examined two witnesses to establish that the 

respondent/wife refused to resume matrimony despite his efforts. A 

careful and due consideration of the facts elicited during their (PW 1 

and 2) cross-examination would evident that the respondent never 

expressed her intention to snap the marital ties. It is in the evidence of 

the parties that though the petitioner alleged that he has arranged a 

rented house for the respondent at Roha while he was posted at Amsoi 

but the petitioner has failed to prove by adducing cogent evidence that 

he has arranged a rented house @ 700/- per month for the respondent 

even the respondent also continuously denied that fact during their 

evidence. Mere plea by petitioner that the behavior of respondent 

towards him, mother and brother was cruel and rude did not establish 

cruelty. Filing of case u/s 125 Cr.P.C. against the husband also could not 

be deemed to be an act of cruelty.  

 20. It is universally accepted that a man may tell lie but 

circumstances do not. In the instant case, according to the respondent, 

the petitioner has contacted second marriage with one Dipali Baishya in 

the year 2009. In cross-examination of respondent (DW 1), she 

admitted that the petitioner has contacted second marriage in the year 

2009 and after consummating the marriage from the side of her 

husband a male child was also born. Of course she admitted that she 

has not filed any documentary evidence to that effect. But DW 3 Smt. 

Upa Baruah, the Head Teacher of Nagaon Balya Bhaban stated that she 
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has brought the documents in connection with Admission of Sri 

Jyotishmoy Saikia, a student of their school. She also brought the 

original application form of the said student where it is shown that his 

date of birth is 29-06-2010. His father name is shown as Kumud Saikia 

and mother’s name is shown as Dipali Baishya Saikia. DW 3 also 

brought the Attendance Register. Though DW 3 has been exposed to 

long cross-examination but the evidence as to Sri  Jyotishmoy Saikia, 

who is a student of their school is the son of Kumud Saikia and Smt. 

Dipali Baishya Saikia, has remained unchallenged. There is no any 

evidence that Sri Jyotishmoy Saikia is not the son of Sri Kumud Saikia 

and Smt. Dipali Baishya. 

21. Here in the present case, the husband had failed to establish the 

cruelty, taking individual intention or taking them collectively. Therefore, 

it is held that he has not entitled to take advantage of his own wrong. It 

was his pious duty to make place for comfortable stay of his wife in his 

matrimonial home but he failed to do so. Besides, the conduct of the 

petitioner clearly shows that he wanted to get rid of his wife and was 

not interested to look after his wife and child. On account of such 

conduct, the respondent had resort to complaint to redress her 

grievances through the petition u/s 125 of the Cr.P.C. The allegation of 

the wife about the illicit relation of the husband with one Dipali Baishya  

have been held to be substantiated and even if no categorical finding is 

recorded on such allegation. The allegation cannot be held to be a false 

and frivolous. In the circumstances of the case, the allegation of 

husband cannot be said amount to cruelty against the wife, neither 

respondent deserted the petitioner.                         

22. A careful discussion of the evidence of the parties herein before, 

it appears that the husband/petitioner had not paid attention to the 

desire of wife to have separate matrimonial house. The allegations 

made by wife in pleadings regarding character and illicit relation of 

husband with one Dipali Baishya. Therefore, it is held that it is not 

sufficient to establish the case of cruelty and desertion against the wife.   

 In considering the discussions above, both the Issue No. 1 and 

Issue No. 2 are decided negatively.   
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Issue No. 3. 

23.    Whether the petitioner has remarried during the subsistence of 

his first marriage with the respondent? 

   According to the pleadings of the parties, it is an admitted fact 

that both the parties are belongs to Hindu by faith. The petitioner Sri 

Kumud Saikia married Smt. Marami Hazarika in 21-01-2002 according to 

Hindu rites and rituals. In the written statement filed by the respondent 

in para 10, the respondent stated that the petitioner had extra-marital 

relationship with one lady Dipali Baishya, daughter of one Khagen 

Baishya of village Bebejia Ghahi Rangasila and surreptitiously they 

performed marriage in 2009 inspite of the fact that petitioner is legally 

married with the respondent. None of the witness of the petitioner 

whispers about the marriage of petitioner with the said woman. But DW 

3 Smt. Upa Baruah, Head teacher of Nagaon Balya Bhavan stated that 

she was summoned to bring the documents of their student Sri 

Jyotishmoy Saikia. According to the application for admission, his date 

of birth is shown as 29-06-2010. In the said application for admission 

his father’s name is written as Sri Kumud Saikia and mother’s name is 

written as Smt. Dipali Baishya Saikia. Though she has been exposed to 

long cross-examination except giving suggestion the evidence as to 

father of the said Jyotishmoy Saikia is Sri Kumud Saikia and his mother 

is Smt. Dipali Saikia Baishya has remained unchallenged. Admittedly, 

none of the witnesses of either of the parties stated that the petitioner 

remarried said Dipali Baishya during the subsistence of the first 

marriage with the respondent. Since both the parties belongs to Hindu 

so their marriage were governed by Hindu Marriage Act. Under Section 

5 of the Hindu Marriage Act, stating the conditions of Hindu Marriage. 

According to this provision, a marriage may be solemnized between any 

two Hindus if the some conditions were fulfilled. Among them one is 

that neither the party has spouse living at the time of marriage.   

  In the present case, according to the pleadings of the parties 

and evidence, the petitioner married the respondent according to the 

Hindu rites and rituals. The first marriage with the respondent is still 
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subsists so the remarriage by the petitioner during the subsistence of 

the first marriage with respondent, remarriage of another woman is not 

arise. Even the petitioner kept any woman as a wife, that woman 

cannot be considered as a legal wife but nothing other than concubine.      

 Accordingly, the issue No. 3 is decided negatively.     

Issue No. 4.   

24. It has already decided the Issue No. 1 and 2 negatively against 

the petitioner. Besides, it has already decided as where the petitioner 

had not paid any attention to the desire of the wife to have a separate 

matrimonial house and allegations were made by the respondent in 

pleadings and evidence regarding character and illegal relationship of 

the petitioner with one Dipali Baishya therefore, it is held that it is not 

sufficient to establish the case of cruelty and desertion against the wife.   

As such, decree of divorce as sought by the petitioner can not be 

granted in favour of the petitioner.     

O   R   D   E   R. 

25. Under such circumstances, the prayer for issue of a decree of 

dissolution of marriage between the parties is rejected.  

26.   Accordingly, the suit is dismissed on contest.    

  There is no any order as to the cost.  

 Prepare decree accordingly.   

 Given under my hand and seal of this court on this day, the 12th    

day of July, 2017.  

 

              (A.K. Borah) 

    District Judge, 
              Sonitpur::Tezpur.

  
Dictated and corrected by me. 

 
 
 

(A.K. Borah) 

District Judge, 
Sonitpur, Tezpur. 

 

Typed and transcribed by me. 
 
(R. Hazarika) Steno. 
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A N N E X U R E 

Petitioner’s Witnesses. 

 

1. PW 1 -  Sri Kumud Saikia. 

2. PW 2 -  Sri Jogeswar Borah 

  

Opposite party/Respondent’s Witnesses. 

 

1. DW 1 -  Smt. Marami Hazarika 

2. DW 2 - Sri Jitumoni Hazarika  

3. DW 3 - Smt. Upa Baruah, Head Teacher of Nagaon  

Balya Bhavan. 

   Exhibit: 

1. Ext. Ka : Admission register of Nagaon  Balya Bhavan. 

2. Ext. Kha: Application form for admission of Jyotishmoy 

Saikia. 

3.  Ext. Ga:  Attendance Register. 

4. Ext. Gha: Money receipt book.  

 

 

 (A.K. Borah) 
      District Judge, 
             Sonitpur::Tezpur.
  

 


